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Stephen A. Madva and Laura R. Walker (the “Trustees”), as trustees of the Eagle-

Picher Industries, Inc. Personal Injury Settlement Trust (the “Trust”), upon the accompanying 

Declaration of Melanie K. Impastato, and with the full support of the Trustees’ Advisory 

Committee (the “TAC”), hereby move this Court pursuant to the Third Amended Consolidated 

Plan of Reorganization (the “Plan”) of Eagle-Picher Industries, Inc. and affiliated debtors 

(“Eagle-Picher”), Section 5804.12 of the Ohio Revised Code (the “Ohio Trust Code”), and 

Sections 105 and 524(g) of title 11 of the United States Code (the “Bankruptcy Code”) for leave 

to potentially extend the Trusteeship of James J. McMonagle for up to one year under the 

administrative provisions of the Eagle-Picher Industries, Inc. Personal Injury Settlement Trust 

Agreement (the “Trust Agreement,” attached as Exhibit C hereto).1 

PRELIMINARY STATEMENT 

In June 2016, the Trustees moved this Court for an order amending the Trust 

Agreement to increase the mandatory retirement age for trustees from 72 to 77.  On July 21, 

2016, the Court granted that motion.  As the Trustees noted in 2016, the Eagle-Picher Trust has 

been successfully administered throughout its more than 20 year history, the Trust: 

• has processed more than 686,000 claims; 

• has distributed more than $865 million to victims of asbestos disease and 
their survivors; 

• maintains more than $350 million for future beneficiaries; and 

• has never returned a single claim to the tort system. 

 

1. Because his trusteeship is at issue, Mr. McMonagle takes no part in moving for the requested 
relief. 
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Much of this success has been driven by Bankruptcy Code Section 524(g)’s 

statutory mandate—as incorporated into the Trust’s governing documents—that the fundamental 

fiduciary duty of the trustees of a Section 524(g) trust is to treat past, present, and future 

claimants and beneficiaries in the best and most similar fashion possible. 

In 2020, the Trust and its Trustees were faced with the unprecedented and 

unanticipated COVID-19 pandemic.  To date, the Trustees believe that the Trust has ably 

weathered this storm.  While the outlook for this year is promising, it likely will continue to 

present unique, unanticipated challenges for the Trust.  One of the issues the Trust faces is 

finding a suitable replacement for its irreplaceable chair, Mr. McMonagle, who has served as a 

Trustee since the Trust’s inception.  Mr. McMonagle will reach the mandatory retirement age on 

October 1, 2021. 

The Trust is in the process of finding a new trustee.  However, the Trustees want 

to be prepared should the COVID-19 pandemic impede the process of searching for and 

integrating the new trustee.  In this connection, the Trustees believe that it would best serve the 

purposes of the Trust and be in the best interests of the Trust’s beneficiaries to have the 

flexibility, only should it prove necessary, to have Mr. McMonagle continue to serve as a trustee 

for a period of up to one year beyond his mandatory retirement date, including potentially having 

Mr. McMonagle continue to serve for a period after his successor is approved.  The Trustees 

believe that Mr. McMonagle’s historical knowledge and experience will enhance the Trust’s 

ability to preserve similar treatment for past, present, and future claimants.  

The Trustees are doing their utmost to find, approve, and integrate a new trustee 

prior to October 1, 2021; the Trustees only seek leave to extend Mr. McMonagle’s term in the 

event that, despite their best efforts, the Trustees are unable to find, approve, and integrate a 
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suitable candidate by that time.  Even in that circumstance, the Trustees anticipate that 

Mr. McMonagle will retire as soon as the new trustee is fully-integrated.  In other words, 

although the Trustees seek leave to extend Mr. McMonagle’s trusteeship for up to a year, they do 

not anticipate that his trusteeship will continue for that entire period.  As an additional safeguard 

to the good governance of the Trust, the Trustees propose that, during any period of overlap 

between Mr. McMonagle and his successor, Mr. McMonagle would be a non-voting trustee. 

Under long-standing Ohio law, this Court is empowered to grant trustees the 

flexibility and discretion to deviate from the express terms of a trust agreement when the 

deviation will facilitate efficient estate administration in the interests of beneficiaries.  For many 

years, Ohio common law recognized this “doctrine of deviation,” see Bank One Trust Co., NA v. 

Miami Valley Hosp., No. 19703, 2003 WL 22026337, at *2 (Ohio Ct. App. Aug. 29, 2003) 

(citing Restatement on Trusts 3d, Section 66, p. 492), before the Ohio legislature codified it in 

the Ohio Trust Code. 

Under the doctrine, Ohio law has long allowed courts to permit a deviation from a 

trust agreement provision where, as here, there has been an unanticipated change in 

circumstances that impacts beneficiaries.  In this case, the ongoing pandemic represents just such 

an unprecedented, unanticipated change in circumstances.  Namely, since the inception of the 

Trust, every Trustee has prioritized in-person meetings, with remote participation as a last resort, 

even for procedural votes.  For something as critical as vetting new trustee candidates (who will 

bear fiduciary responsibility for tens of thousands of future claims), the Trustees seek the 

flexibility to apply that same standard to their process, as the pandemic recedes. 

The Trustees also believe that this one-time deviation is in keeping with the 

broader purpose of the Trust Agreement, and also is in keeping with the Bankruptcy Code and 
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principles of sound governance.  In seeking this Court’s leave, the Trustees also are providing 

notice and an opportunity for any and all stakeholders, in particular beneficiaries, to be heard.  In 

that connection, not only do the Trustees and Trust management believe that the proposed 

deviation is in the best interests of claimants, but the Trustees’ Advisory Committee—a body of 

three claimants lawyers appointed under the Trust Agreement with the fiduciary duty to 

represent the interests of all beneficiaries—unanimously supports the proposed deviation and the 

relief sought in this Motion. 

Finally, this Court, which retains exclusive jurisdiction over all matters related to 

the Trust, has the power to permit a deviation from the terms of the Trust Agreement under 

Sections 105 and 524(g) of the Bankruptcy Code because the Trust Agreement is a Plan 

document approved as part of Eagle-Picher’s Chapter 11 reorganization. 

Accordingly, the Trustees respectfully request that the Court grant leave for the 

Trustees to deviate, if necessary, from the mandatory retirement and trustee number provisions 

of the Trust Agreement in light of the unanticipated circumstances presented by the pandemic. 

JURISDICTION AND VENUE 

The Court has jurisdiction over this matter pursuant to Article 9.1 of the Plan, 

which was approved in the Order of Confirmation of Plan entered jointly by this Court and the 

United States District Court for the Southern District of Ohio.  See In re Eagle-Picher Indus., 

Inc., 203 B.R. 256 (Bankr. S.D. Ohio 1996) (the “Confirmation Order”).  The Plan specifically 

provides that this Court has jurisdiction to “[t]o interpret, enforce, and administer the terms of 

the . . . Trust Agreement.”  (Plan, Art. 9.1.)  The Trust Agreement, a form of which was attached 

as an exhibit to the Plan (Ex. 1.1.13), similarly recognizes “the Bankruptcy Court’s continuing 
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exclusive jurisdiction to interpret and enforce the terms of this Trust Agreement . . . .”  (Trust 

Agr., Art. 7.15; see Plan, Art. 9.1.) 

This Court also has jurisdiction pursuant to 28 U.S.C. §§ 157(b) and 1334(b) 

because this Motion requests interpretation and leave to potentially deviate from the terms of the 

Trust Agreement, which is a Plan document that was approved as part of Eagle-Picher’s Chapter 

11 confirmation.  (See Plan, Ex. 1.1.13.)  See also Thickstun Bros. Equip. Co. v. Encompass 

Servs. Corp. (In re Thickstun Bros. Equip. Co.), 344 B.R. 515, 521-22 (B.A.P. 6th Cir. 2006) 

(bankruptcy courts have post-confirmation jurisdiction when there is a “close nexus” to the 

bankruptcy plan). 

Venue is proper in this Court pursuant to 28 U.S.C. § 1409(a) because this Motion 

concerns a matter “related to” Eagle-Picher’s Chapter 11 case. 

STANDING 

The Trustees have standing to seek leave to potentially deviate from the terms of 

the Trust Agreement under the Ohio Trust Code.  See Ohio Revised Code (“R.C.”) § 5804.10(B) 

(“A trustee or beneficiary may commence a proceeding to approve or disapprove a proposed 

modification or termination under [Section 5804.12] of the Revised Code . . . .”); see also Kryder 

v. Kryder, No. 25665, 2012 WL 1866376, at *4-5 (Ohio Ct. App. May 23, 2012) (trustees have 

standing to seek court approval for proposed trust modifications). 

NOTICE 

The Trustees believe that the proposed potential deviation from the Trust 

Agreement’s mandatory retirement and trustee number provisions is worthy of providing all 

claimants with full notice and an opportunity to be heard.  In that connection, the Trust has 

posted this Motion and all accompanying documents on the Trust’s website (www.cpf-inc.com); 
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the Trust also has served this Motion and all accompanying documents on those persons on the 

Service List attached to this Motion in accordance with Article 7.6 of the Trust Agreement; and, 

so as to effect the broadest notice possible, the Trust has mailed a Notice of Filing attached 

hereto as Exhibit B to all counsel for holders of Asbestos Personal Injury Claims, Lead Personal 

Injury Claims, and Asbestos or Lead Contribution Claims, who have filed claims with the Trust, 

and all pro se holders of Toxic Personal Injury claims who have active claims with the Trust.2 

STATEMENT OF FACTS 

Eagle-Picher’s Bankruptcy and Resulting Trust 

Asbestos litigation began in the 1960s and by the late 1980s and early 1990s had 

become a significant, precipitating cause of Chapter 11 filings.  (Declaration of Melanie K. 

Impastato, ECF. No. 6998 (“Impastato Decl.”) ¶ 3.)  On January 7, 1991, Eagle-Picher filed a 

voluntary petition for relief under Chapter 11 of the Bankruptcy Code, primarily due to the large 

volume of asbestos personal injury lawsuits against the company.  (Id.)  On November 18, 1996, 

this Court and the District Court jointly entered the Confirmation Order approving Eagle-

Picher’s Third Amended Consolidated Plan of Reorganization.  See Confirmation Order, Eagle-

Picher, 203 B.R. 256. 

Pursuant to the Confirmation Order, the Eagle-Picher Industries, Inc. Personal 

Injury Settlement Trust was established under Section 524(g) of the Bankruptcy Code. 

Confirmation Order, Eagle-Picher, 203 B.R. at 279-81.  The Trust is governed by the Eagle-

 

2. This is in keeping with the notice procedures established by this Court’s Order Regarding 
Accountings of the Eagle-Picher Industries, Inc. Personal Injury Settlement Trust, dated 
March 14, 1997, which the Trust follows in filing its annual reports.  The notice period 
complies with the 21 day requirement for motions under the Southern District of Ohio’s 
Local Bankruptcy Rule 9013-1. 
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Picher Industries, Inc. Personal Injury Settlement Trust Agreement, effective November 29, 

1996.  The Trust Agreement is governed by, and construed in accordance with, the laws of the 

State of Ohio.  (Trust Agr., Art. 7.12; Plan, Art. 12.12.)  The Trust was one of the first trusts 

established under Bankruptcy Code Section 524(g).  (Impastato Decl. ¶ 5.) 

On the effective date, the Trust assumed the liabilities of the reorganized Eagle-

Picher with respect to asbestos and lead personal injury claims.  Confirmation Order, Eagle-

Picher, 203 B.R. at 280.  The Bankruptcy Code requires that trusts established pursuant to 

Section 524(g) operate to “provide reasonable assurance that the trust will value, and be in a 

financial position to pay, present claims and future demands that involve similar claims in 

substantially the same manner.”  11 U.S.C. § 524(g)(2)(B)(ii)(V).  This requirement is echoed in 

the Court’s Confirmation Order (Eagle-Picher, 203 B.R. at 280), the Plan (Art. 7.8.0.1.13), and 

the Trust Agreement (Art. 2.2). 

The Trust was initially funded with $730.2 million, principally comprised of its 

ownership interest in the reorganized Eagle-Picher.  (Impastato Decl. ¶ 6.)  At the time of the 

earliest actuarial forecasts of asbestos-related personal injury claims in the early 1980s, experts 

forecast that claimants would continue to file asbestos claims until approximately 2027.  (Id. ¶ 

7.)  By the time of the hearing on the confirmation of Eagle-Picher’s bankruptcy plan, it was 

expected that the Trust would receive claims for about forty years (that is, until approximately 

2036) and would exhaust its assets during that timeframe.  (Id.)  See Confirmation Order, Eagle-

Picher, 203 B.R. at 266 (“[T]he Plan Proponents point out that the . . . Trust has been carefully 

structured with periodic adjustments in the distribution formula so that there is no reasonable 

expectation that at the end of the trust, some 40 years in the future, any assets will remain in the 

trust.”). 
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As of December 31, 2020, the Trust had processed 686,764 claims and paid more 

than $865 million to victims of asbestos disease and their survivors.  (Impastato Decl. ¶ 8.)  The 

Trust remains very active, with 9,923 new asbestos disease claims filed in 2019, and new 

asbestos disease claims filed in 2020.  (Id.)  Despite facing a greater volume of claims than 

originally anticipated, sound management has enabled the Trust to significantly grow its assets, 

and a sizeable fund remains available to pay claims.  (Id. ¶ 9.)  As of December 31, 2020, the 

Trust maintained gross assets valued at approximately $352 million.  (Id.)  Current actuarial 

forecasts predict that the Trust will continue to see claims filed until 2049.  (Id.) 

Trustee Appointment and Duties 

The Trust Agreement provides that the Trustees are to transact the business and 

affairs of the Trust in furtherance of the Trust’s purpose.  (Trust Agr., Arts. 2.1, 5.1(a).)  One 

trustee is appointed as a chairperson who acts “as the Trustees’ liaison,” “coordinat[ing] and 

schedul[ing] meetings of the Trustees, and … handl[ing] all administrative matters that come 

before the Trustees.”  (Id., Art. 5.1(b).) 

To meet the requirements of Bankruptcy Code Section 524(g)(2)(B)(ii)(V), when 

administering claims, the Trustees are required to rely on mechanisms that “provide reasonable 

assurance the PI Trust will value, and be in a financial position to pay, similar present asbestos 

personal injury Claims and future asbestos personal injury Demands in substantially the same 

manner.”  (Trust Agr., Art. 3.3(b)(i); see also Art. 4.2 (Trust required “to pay similar present and 

future Toxic Personal Injury Claims in substantially the same manner”).) 

Trustees’ Advisory Committee Appointment and Duties 

The Court’s Confirmation Order appointed a Trustees’ Advisory Committee in 

accordance with the terms of the Trust Agreement.  See Confirmation Order, Eagle-Picher, 203 

B.R. at 267.  The TAC is a three member committee that advises the Trustees and is charged 
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with acting in the best interests of Trust claimants.  (Trust Agr., Art. 6.1 (“The TAC shall 

endeavor to act in the best interests of the holders of all Toxic Personal Injury Claims.”).)  In 

doing so, the TAC effectively acts as the voice of the beneficiaries as contemplated by the Plan. 

The Trustees may consult with the TAC on any issue and must consult with the 

TAC on certain issues.  (Id., Art. 6.1 (“The Trustees may consult with the TAC on any matter 

affecting the PI Trust . . . .”).)  In particular, the Trustees must consult with the TAC regarding 

the appointment of successor trustees.  (Id., Art. 3.2(e).) 

All past and present TAC members are prominent lawyers for claimants, and two 

current TAC members were involved in Eagle-Picher’s bankruptcy.  (Impastato Decl. ¶ 15.) 

Trust Agreement Provisions for Trustee Terms of Service 

The Trust Agreement sets out procedures governing trustee succession.  (Trust 

Agr., Art. 5.1-5.3.)  Namely, it provides that each trustee shall serve until the earlier of (i) the 

termination of the Trust, (ii) his or her death, (iii) his or her resignation, (iv) his or her removal, 

or (v) his or her retirement.  (Id., Art. 5.2(a).)  The Trust Agreement provided that, initially, the 

Trust would have four trustees: three regular trustees (appointed to serve for the life of the Trust, 

or until their resignation, removal, or retirement) and a fourth trustee appointed to serve a five-

year term.  (Trust Agr., Art. 5.1(a).)  At the end of the fourth trustee’s five year term, the Trust 

was to have three trustees.  (Id.) 

The Confirmation Order and Trust Agreement designated Ruth McMullin 

(chairperson), James J. McMonagle, and W. Thomas Stephens as the initial regular trustees, and 

Daniel M. Phillips as the five-year trustee.  (See Confirmation Order, Eagle-Picher, 203 B.R. at 

279.)  In 1998, Mr. Stephens resigned to accept a CEO position and the remaining trustees voted 

to transfer Mr. Phillips from the five-year trustee position to the regular trustee position vacated 

by Mr. Stephens.  (Impastato Decl. ¶ 12.)  In 2000, Mr. Phillips passed away and the remaining 
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trustees appointed David L. McLean to serve as the third trustee beginning July 1, 2001.  (Id.)  

Thereafter, Ms. McMullin, Mr. McMonagle, and Mr. McLean served together as trustees for 

twelve years.  (Id.) 

The original conditions governing trustee retirement were found in Article 5.2(d) 

of the Trust Agreement, which stated that “[e]ach Trustee must retire upon attaining the age of 

seventy-two (72), by written notice to each of the remaining Trustees and the TAC.” 

Upon attaining the then-mandatory retirement age of 72, Mr. McLean retired on 

April 30, 2013 and was succeeded by Stephen A. Madva.  (Impastato Decl. ¶ 13.)  

Ms. McMullin, who was close to turning 72, retired on December 31, 2013.  (Id.)  Laura R. 

Walker succeeded Ms. McMullin as a trustee, and Mr. McMonagle, the sole initial trustee still 

serving, was elected chairperson by a unanimous vote.  (Id.) 

In 2016, upon receiving notification from Mr. McMonagle that he would turn 72 

that year, the other Trustees (Mr. Madva and Ms. Walker), in coordination with Trust counsel, 

concluded that it would be in the beneficiaries’ best interests for Mr. McMonagle—the only 

fiduciary who had been serving the Trust since its inception in 1996—to continue to serve as a 

trustee.  (Impastato Decl. ¶ 16.)  As such, after consulting with the TAC, on June 14, 2016, the 

Trustees moved this Court for an order amending the Trust Agreement to extend the mandatory 

retirement age from 72 to 77, with annual elections for trustees over 72.  (Id. ¶ 18.)  On July 21, 

2016, this Court granted the motion.  (Id. ¶ 19.) 

Each year since 2016, the Trustees have elected to have Mr. McMonagle continue 

as a trustee.  (Id. ¶ 20.) 

Trust Agreement Provisions on Amendments to or Deviations from the Trust Agreement 

The Trust Agreement is generally subject to amendment in accordance with its 

terms.  (Trust Agr., Art. 7.1 (“The . . . Trust is . . . subject to amendment as provided in Article 
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7.3.”).)  Article 7.3 of the Trust Agreement provides the Trustees with broad power to modify or 

amend the Trust Agreement following consultation with the TAC.  (Id., Art. 7.3 (“The Trustees, 

after consultation with the TAC, and subject to the TAC’s consent when so provided herein, may 

modify or amend this Trust Agreement . . .  .”).)  However, the Trustees’ amendment powers do 

not extend to certain specified provisions, including the provisions governing the number of 

trustees and the trustees’ terms of service.  (Id. (The Trustees may amend Trust Agreement, 

“except that Articles . . . 5.1 (Number; Chairperson), 5.2 (Term of Service) . . . shall not be 

modified or amended in any respect.”).)  Therefore, the Trustees cannot deviate from the Trust 

Agreement’s provisions regarding the number of trustees or mandatory retirement without Court 

approval.  (See id., Art. 3.1(b) (“Except as otherwise specified herein, the Trustees need not 

obtain the order or approval of any court in the exercise of any power or discretion conferred 

hereunder.”).) 

Trusts Established After Eagle-Picher 

Today there are more than forty Section 524(g) trusts established and governed 

by bankruptcy courts across the country.  (Impastato Decl. ¶ 10.)  Many, if not all, have trust 

agreements and claims procedures that largely mirror Eagle-Picher’s governing documents in 

nearly all material respects.  However, there is at least one area where the other trusts differ, 

which is notable for this Motion: the other trusts generally do not have provisions requiring that 

their trustees retire at a particular age.3 

 

3. This is true, for example, of the Western Asbestos Settlement Trust, the J.T. Thorpe 
Settlement Trust, the ARTRA 524(g) Asbestos Trust, the Armstrong World Industries, Inc. 
Asbestos Personal Injury Settlement Trust, the DII Industries, LLC Asbestos PI Trust, the 
Kaiser Aluminum & Chemical Corporation Asbestos Personal Injury Trust, the Owens 
Corning/Fibreboard Asbestos Personal Injury Trust, and the W.R. Grace Asbestos PI Trust. 
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ARGUMENT 

I. THE COURT SHOULD GRANT LEAVE FOR A POTENTIAL DEVIATION 
FROM THE TRUST AGREEMENT. 

In order to better comply with Section 524(g) and to promote effective trust 

administration, the Trustees move this Court for leave to potentially deviate from the Trust 

Agreement’s trustee number and mandatory retirement provisions.  (See Trust Agr., Arts. 5.2(d).)  

The Trust Agreement deems these provisions not subject to amendment.  However, governing 

Ohio law is clear that a court may permit deviation from any trust agreement provision, 

notwithstanding any provision to the contrary, where the deviation would promote better trust 

administration or when unanticipated circumstances mean that the deviation would assist 

beneficiaries.  Both of these factors are present here.  In addition, this Court retains exclusive 

jurisdiction over the Trust and therefore has the power under the Bankruptcy Code to grant leave 

for a potential deviation from the Trust Agreement as a Plan document. 

A. The Court May Grant Leave for a Potential Deviation from the Trust 
Agreement Under Ohio Law. 

Ohio has long-recognized the “doctrine of deviation,” under which a “‘court may 

modify an administrative or distributive provision of a trust, or direct or permit the trustee to 

deviate from an administrative or distributive provision, if because of circumstances not 

anticipated by the settlor, the modification or deviation will further the purposes of the trust’.”  

Bank One Trust Co., NA v. Miami Valley Hosp., No. 19703, 2003 WL 22026337, at *2 (Ohio Ct. 

App. Aug. 29, 2003) (citing Restatement on Trusts 3d, Section 66, p. 492); see also Hill v. 

Evans, No. 89AP-1099, 1990 WL 19119, at *1-2 (Ohio Ct. App. Mar. 1, 1990) (affirming trial 

court’s holding that probate court had power to appoint a trust administrator notwithstanding 

conflicting provision in will). 
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Effective January 1, 2007, the Ohio General Assembly enacted the Ohio Trust 

Code, Sections 5801–5811, which is a modified version of the Uniform Trust Code.  See H.B. 

416, 126th Gen. Assem., Reg. Sess. (Ohio 2006); R.C. § 5801.011 (R.C. §§ 5800–5811 may be 

cited as the “Ohio Trust Code”).  (Although the Trust was established prior to the effective date 

of the statute, the Trust Agreement nonetheless must be interpreted with regard to the Ohio Trust 

Code, which explicitly states that it “appl[ies] to all trusts created before, on or after [its] 

effective date.”  R.C. § 5811.03(A)(1).4) 

The Ohio Trust Code codified in Section 5804.12 the common law doctrine of 

deviation and requirement that trusts must be administered for the benefit of their beneficiaries.  

Thus, leave for the potential deviation is warranted under Ohio Trust Code Sections 5804.12(A) 

and (B). 

Under Section 5804.12(B), the Court may grant the Trustees leave to potentially 

deviate from the trustee number and mandatory retirement provisions if compliance with those 

provisions “would be impracticable or impair the trust’s administration.”  This section of the 

Code effectively distills the statutory and common law requirements that trusts are to be 

administered for the benefit of their beneficiaries.  See R.C. § 5804.04 (“A trust exists, and its 

assets shall be held, for the benefit of its beneficiaries in accordance with the interests of the 

beneficiaries in the trust.”).  In addition, under Ohio Trust Code Section 5804.12(A), the Court 

may permit the Trustees to deviate from the terms of the Trust Agreement if, due to 

 

4. Courts have accordingly applied the Ohio Trust Code’s provisions to analyze trusts 
established prior to the effective date of the statute.  See, e.g., Cartwright v. Batner, 15 
N.E.3d 401, 408 (Ohio Ct. App. 2014) (“The law as amended and enacted was specifically 
intended to apply retroactively to trusts created prior to 2007.”), appeal dismissed, 17 N.E.3d 
594 (Ohio 2014). 
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unanticipated circumstances, the proposed deviation will further the purposes of the trust.  R.C. § 

5804.12(A). 

The Trustees and the TAC believe the potential deviations—which are from 

administrative, rather than dispositive or distributive, provisions of the Trust Agreement—would 

benefit the Trust’s beneficiaries, whereas strict compliance with the provisions might impair the 

Trust’s administration, to the beneficiaries’ detriment.  Extending Mr. McMonagle’s tenure by 

up to one year, if necessary, while the Trust searches for and integrates a suitable successor, will 

help the Trustees to effectively execute their duty to treat similar past and future Trust claims in 

substantially the same manner, as mandated by Bankruptcy Code Section 524(g)(2)(B)(ii)(V) 

and as also required by this Court’s Confirmation Order, the Plan, and the Trust Agreement.  The 

overarching system of Trust governance will be preserved by specifying that, during any period 

that the Trust is served by four trustees, Mr. McMonagle will be a non-voting trustee.  The 

Trustees’ Advisory Committee—the voice of the victims of asbestos disease and their survivors, 

who are the beneficiaries of the Trust—unanimously supports the Trustees’ request.  (Impastato 

Decl. ¶ 22.) 

The COVID-19 pandemic represents a circumstance that the Trustees, even just 

four years ago, let alone at the time the Trust Agreement was approved, could not have 

anticipated.  As a commentator has noted, “[g]enerally, the [Ohio Trust Code’s] rules on 

modification and termination are intended to provide more flexibility than the common law rules.  

Greater flexibility is desired because trusts last for longer periods of time than in the past . . . .”  

See Alan Newman, Ohio Adopts New Trust Code:  An Overview of Ohio Trust Code and House 

Bill 416, 20 Ohio Law. 9, 11 (2006).  The Trust is fortunate that, over its long life, hardly any 

unanticipated circumstances have arisen that have required deviation from the terms of the Trust 
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Agreement.  While the pandemic is such a circumstance, the Trust also is fortunate that even this 

unanticipated circumstance nevertheless gives claimants the opportunity to continue to benefit 

from Mr. McMonagle’s historical knowledge and experience for a short time longer while the 

Trust searches for and integrates his successor.5  As noted above, since the inception of the Trust, 

the Trustees have prioritized in-person meetings, with remote participation as a last resort.  For 

something as critical as vetting new trustee candidates, the Trustees seek the flexibility to apply 

that same standard to their process. 

B. The Court Should Grant Leave for a Potential Deviation Pursuant the 
Equitable Powers Conferred by the Bankruptcy Code. 

In addition to the power to permit deviation that the Ohio Trust Code specifically 

grants, this Court also has the power to grant relief pursuant to Section 105 of the Bankruptcy 

Code.  See 11 U.S.C. § 105(a) (“The Court may issue any order, process, or judgment that is 

necessary or appropriate to carry out the provisions of this title.”); see also Young v. United 

States, 535 U.S. 43, 50 (2002) (“[B]ankruptcy courts . . . are courts of equity and ‘apply the 

principles and rules of equity jurisprudence.’”) (quoting Pepper v. Litton, 308 U.S. 295, 304 

(1939)); Hyundai Translead, Inc. v. Jackson Truck & Trailer Repair, Inc. (In re Trailer Source, 

 

5. While the Trust Agreement provides that its provisions related to Trustee number and 
retirement may not be modified, the Ohio Trust Code includes a set of mandatory rules for 
trusts that Ohio considers so fundamental that no trust agreement can override them.  See 
Alan Newman, The Uniform Trust Code: An Analysis of Ohio’s Version, 34 Ohio N.U. L. 
Rev. 135, 136, 142 (2008).  The Ohio Trust Code’s provisions permitting deviation from the 
terms of the trust instrument are among those that a trust agreement cannot override.  R.C. § 
5801.04(B) (“The terms of a trust prevail over any provision of [the Ohio Trust Code] except 
. . . (4) The power of the court to modify or terminate a trust under sections 5804.10 to 
5804.16 of” the Code.).  Thus, despite the Trust Agreement’s prohibition on amending the 
trustee number or mandatory retirement provisions, the Ohio Trust Code is clear that this 
Court retains the ability to grant leave to deviate from those provisions.  R.C. § 
5801.04(B)(4). 
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Inc.), 555 F.3d 231, 242 (6th Cir. 2009) (“The Supreme Court has long recognized that 

bankruptcy courts are courts of equity with the power to apply flexible equitable remedies in 

bankruptcy proceedings.”) (citation omitted). 

The Trustees’ proposed potential deviation from the Trust Agreement’s trustee 

number and mandatory retirement provisions would be in the best interests of the Trust’s 

beneficiaries.  Therefore, granting leave for the potential deviation is an appropriate exercise of 

this Court’s equitable powers under the Bankruptcy Code.  Nor would such exercise contravene 

any specific statutory provisions.  Rather, it would afford an equitable remedy to protect the 

interests of former creditors of the estate by positively impacting Trust administration in a 

manner mandated under the Bankruptcy Code. 

RELIEF REQUESTED 

The Trustees respectfully request that, notwithstanding Articles 5.1(a) and 5.2(d) 

of the Trust Agreement, in order to facilitate the effective administration of the Trust, this Court 

enter an order, in the form attached as Exhibit A hereto, granting the Trustees leave to potentially 

extend Mr. McMonagle’s trusteeship for up to one year beyond his 77th birthday, i.e., for a 

period up to October 1, 2022, permitting the Trust to be served by four trustees during such 

period, and granting such other relief as is just and proper. 

Dated: New York, New York   HUGHES HUBBARD & REED LLP 
 January 22, 2021     
       By:    s/ Christopher K. Kiplok  

   Christopher K. Kiplok 
   One Battery Park Plaza 
   New York, NY  10004 
   (212) 837-6000 
 
Attorneys for the Trustees of the Eagle-
Picher Industries, Inc. Personal Injury 
Settlement Trust 
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YRWH����Id. DW��������0U��0F0RQDJOH��0U��0DGYD��DQG�0V��:DONHU��WKH�³7UXVWHHV´��KDYH�VHUYHG�

WRJHWKHU�DV�WUXVWHHV�VLQFH�������

&�� +LVWRU\�RI�WKH�7UXVW�$GYLVRU\�&RPPLWWHH��

���� 7KH�&RXUW¶V�&RQILUPDWLRQ�2UGHU�DSSRLQWHG�D�7UXVWHHV¶�$GYLVRU\�&RPPLWWHH�

�³7$&´��LQ�DFFRUGDQFH�ZLWK�WKH�7HUPV�RI�WKH�7UXVW�$JUHHPHQW���See &RQILUPDWLRQ�2UGHU������

%�5��DW�������7KH�7$&�LV�D�FRPPLWWHH�RI�WKUHH�PHPEHUV�ZKR�VHUYH�DV�DGYLVRUV�WR�WKH�WUXVWHHV�DQG�

DUH�FKDUJHG�ZLWK�DFWLQJ�LQ�WKH�EHVW�LQWHUHVWV�RI�7UXVW�FODLPDQWV����See 7UXVW�$JUHHPHQW��$UW���������

,Q�GRLQJ�VR��WKH�7$&�HIIHFWLYHO\�DFWV�DV�WKH�YRLFH�RI�WKH�EHQHILFLDULHV����

���� $OO�SDVW�DQG�SUHVHQW�7$&�PHPEHUV�DUH�SURPLQHQW�ODZ\HUV�IRU�FODLPDQWV��DQG�WZR�

RI�WKH�FXUUHQW�7$&�PHPEHUV�ZHUH�LQYROYHG�LQ�(DJOH�3LFKHU¶V�EDQNUXSWF\���$V�UHTXLUHG�E\�WKH�

7UXVW�$JUHHPHQW��LQ�UHIOHFWLRQ�RI�WKHLU�UROH�DV�FODLPDQW�UHSUHVHQWDWLYHV��WKH�7$&�HQGHDYRUV�WR�DFW�

LQ�WKH�EHVW�LQWHUHVWV�RI�FODLP�KROGHUV����

'�� �����$PHQGPHQWV�WR�WKH�7UXVW�$JUHHPHQW��

���� 2Q�2FWREHU����������0U��0F0RQDJOH�DWWDLQHG�WKH�DJH�RI�����ZKLFK�ZDV�WKH�

PDQGDWRU\�UHWLUHPHQW�DJH�IRU�WUXVWHHV�XQGHU�WKH�RULJLQDO�7UXVW�$JUHHPHQW����See 7UXVW�

$JUHHPHQW��$UW������G�����8SRQ�UHFHLYLQJ�QRWLILFDWLRQ�RI�0U��0F0RQDJOH¶V�LPSHQGLQJ�

UHWLUHPHQW��WKH�UHPDLQLQJ�7UXVWHHV��0U��0DGYD�DQG�0V��:DONHU��LQLWLDWHG�D�VHDUFK�IRU�

0U��0F0RQDJOH¶V�VXFFHVVRU��LQ�FRRUGLQDWLRQ�ZLWK�7UXVW�FRXQVHO���+RZHYHU��DIWHU�EHJLQQLQJ�WR�

XQGHUWDNH�D�VHDUFK��DQG�LQ�FRRUGLQDWLRQ�ZLWK�7UXVW�FRXQVHO��LW�ZDV�WKH�MXGJPHQW�RI�WKHVH�

UHPDLQLQJ�7UXVWHHV�WKDW�LW�ZRXOG�LQVWHDG�EH�LQ�WKH�EHQHILFLDULHV¶�EHVW�LQWHUHVW�IRU�

0U��0F0RQDJOH²WKH�RQO\�ILGXFLDU\�WR�VHUYH�IRU�WKH�HQWLUH�OLIH�RI�WKH�7UXVW�VLQFH�LWV�LQFHSWLRQ�LQ�

����²WR�FRQWLQXH�WR�VHUYH�DV�D�WUXVWHH����
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UNITED STATES BANKRUPTCY COURT FOR THE 
SOUTHERN DISTRICT OF OHIO, WESTERN DIVISION 

 

In Re:  
EAGLE-PICHER INDUSTRIES, INC., et al., 

Debtors. 
 

 
Consolidated Case No. 1-91-10100 

Chapter 11 

Hon. Jeffery Hopkins, U.S.B.J. 

[Proposed] Order Granting 
Trustee’s Motion for Leave to 
Extend Trusteeship (ECF No. 6997) 

 
[PROPOSED] ORDER GRANTING MOTION OF THE  

TRUSTEES PURSUANT TO SECTIONS 105 AND 524(g) OF THE  
BANKRUPTCY CODE AND SECTION 5804.12 OF THE OHIO TRUST  

CODE FOR LEAVE TO EXTEND TRUSTEESHIP 

Upon the January 22, 2021 motion (the “Motion”) (ECF No. 6997) of Stephen A. 

Madva and Laura R. Walker (the “Trustees”) in their capacity as trustees of the Eagle-Picher 

Industries, Inc. Personal Injury Settlement Trust (the “Trust”) seeking an order pursuant to 

Sections 105 and 524(g) of the Bankruptcy Code and Section 5804.12 of the Ohio Trust Code for 

leave to extend the trusteeship of James J. McMonagle for up to one year beyond the mandatory 

retirement age of 77, i.e., for a period up to October 1, 2022, and permitting the Trust to be 
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served by four Trustees during such period, with Mr. McMonagle serving as a non-voting trustee 

for any portion of such period during which a successor trustee also serves; and the Trustees 

having filed the supporting Declaration of Melanie K. Impastato (ECF No. 6998); and due and 

proper notice of the Motion having been provided, and it appearing that no other or further notice 

need be provided; and the Court having held a hearing on March 9, 2021; and the Court having 

found and determined that the relief sought in the Motion will improve administration of the 

Trust, further the purpose of the Trust, and is the best interests of Trust’s beneficiaries, and that 

the legal and factual bases set forth in the Motion establish just cause for the relief granted 

herein; and after due deliberation and sufficient cause appearing therefor, it is 

ORDERED, that the Motion is, in all respects, hereby GRANTED, and it is 

further 

ORDERED, that this Court shall retain jurisdiction to hear and determine all 

matters arising from or related to the implementation and/or interpretation of this Order.   

SO ORDERED. 
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UNITED STATES BANKRUPTCY COURT FOR THE 
SOUTHERN DISTRICT OF OHIO, WESTERN DIVISION 

 

In Re:  
EAGLE-PICHER INDUSTRIES, INC., et al., 

Debtors. 
 

Consolidated Case No. 1-91-10100 

Chapter 11 

Hon. Jeffery Hopkins, U.S.B.J. 

Notice of Filing of Trustees’ Motion 
for Leave to Extend Trusteeship 
(ECF No. 6997) 

 
NOTICE OF FILING 

 
PLEASE TAKE NOTICE that Stephen A. Madva and Laura R. Walker, as 

Trustees of the Eagle-Picher Industries, Inc. Personal Injury Settlement Trust (the “Trustees”), 
have filed with the Court the Motion of the Trustees Pursuant to Sections 105 and 524(g) of the 
Bankruptcy Code and Section 5804.12 of the Ohio Trust Code for Leave to Extend Trusteeship 
(the “Motion”).  Complete copies of the Motion (including all exhibits thereto) and the 
accompanying Declaration of Melanie K. Impastato are available at www.cpf-inc.com, and 
alternatively upon request from the Trustees at the address of counsel set forth below. 

 
PLEASE TAKE FURTHER NOTICE that objections, if any, to the Motion shall 

be made in writing, shall state with particularity the grounds therefore, and shall be (1) filed with 
the Court, the Honorable Jeffery Hopkins, United States Bankruptcy Judge, and (2) served upon 
and received by the Trustees at the address of counsel set forth below on or before the 26th day 
of February 2021.  A hearing on the Motion shall be held before the Court telephonically at 
(877) 873-8017, Access Code 6533854, Security Code 1717, at 10 a.m. on the 9th day of March 
2021.  The Court may adjourn this hearing without notice. 
 
Dated: New York, New York    HUGHES HUBBARD & REED LLP 
 January 22, 2021     

By:   s/ Christopher K. Kiplok_________ 
 Christopher K. Kiplok 

One Battery Park Plaza 
New York, NY  10004 

 
Attorneys for the Trustees of the Eagle-
Picher Industries, Inc. Personal Injury 
Settlement Trust 
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